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For Today:

Update on recent changes in Labour Law and DBA
Motivation in Cash

* Bonus

+ SAR

Motivation in Equity

* (Options to) Shares

« Depositary receipts

» ESOP structure

« Exit

Questions

Update — Labour Law

Before July 1, 2015 After July 1, 2016
Trial period allowed No trial period for fixed term contracts of
<6 months

No announcement period

Fixed term to indefinite:
36 months or 41" contract

Non-compete allowed

Termination fee by cantonal court
formula: A*B* C

"A" is years of service;

is last earned fixed, gross monthly salary;
"C" is the correction factor.

Announcement period of 1 month for
fixed term contracts >6 months

Fixed term to indefinite:
24 months or 4! contract

Non-compete in fixed term contracts
only if motivated

Transition fee

+ 1/3 gross monthly salary per year of
service over <10 service years; and

+ 1/2 gross monthly salary per year of
service over > 10 service years




Update - DBA

Deregulation of Assessment of Independent Contractor Status Act (Wet
Deregulering Beoordeling Arbeidsrelaties)
Enforcement per 1 January 2018 by Tax Authorities

Before January 1, 2016 After January 1, 2018

Declaration of Independent Contractor * Model Agreement: if a business
Status (VAR) as sufficient proof that relationship between a contractor
there was no employment relationship and a self-employed professional is

based a such an agreement,
contractors will be exempt from
paying payroll taxes

Review Agreement by Tax Authorities
Critical Factors: Authority /
Replaceable / Salary
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Motivation and Retention

Cash

« Bonus

« Collective remuneration rights

« Share appreciation rights (SAR)

Equity
« Options to shares
o Ordinary shares
o Non-voting shares
« Options to depositary receipts
- ESOP

Bonus

« Straightforward reward in cash
« Individual or structured as bonus scheme;
« Discretionary or guaranteed;

IMPORTANT:

« Conditions for grant of bonus

* Hof 's-Hertogenbosch 18-02-2014 ECLI:NL:GHSHE:2014: 405;
» Hof Amsterdam 06-05-2014, ECLI:NL:GHAMS:2014:2037

“The Employee will have the opportunity to earn a bonus of up to
EUR 15,000 per year for the achieving of certain objectives and
goals. These goals and objectives and the decision on whether
these goals and objections have been achieved, will be
determined by the board of the Employer in its sole discretion and
is subject to approval by the supervisory board of the Employer.”




Bonus Schedule

Take into account:

« Poor performance > exercise discretion fairly as a “good
employer”

« Sickness and maternity leave

« Part-time employees

« Termination

« Bonus — cap (Act on the remuneration policy of financial firms)

For companies with >50 employees a workers’ council is mandatory
(Wet op de Ondernemingsraden). The workers’ council is required
to give its consent to a bonus schedule (or option schedule).
Influence is limited to the schedule and does not include the bonus
level.
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SARs in cash

Share Appreciation Rights

« Company profit related reward in cash

« Individual or structured as bonus scheme;
* No shares

Worker receives an option to the increase in value of a fixed
number of shares over and above the price set in the award
(exercise price). Upon exercise the Employee receives the
difference between market value and the price set in the award in
cash (without paying the exercise price).

Share with an exercise price of EUR 1
Market Value EUR 100
Gain worker: 100 — 1 = EUR 99

Equity

Shares
« Voting rights
« Financial Rights

Non-voting shares:

« Statutory provision is mandatory

« No voting right however..
o Right to meetings (and to offer their opinion)
o Consent required for shareholders’ resolutions outside meeting
o Minority protection under Dutch Civil Code

Depositary Receipts:

« Split voting rights / financial rights

« Meeting rights only if included in statutory provision
« StAK (trust fund)

« Tag along / drag along




Installing ESOP

1. Incorporation trust fund and (company friendly) board

2. Terms and conditions for administration

3. Transfer of shares to trust fund against issue of the depositary receipts
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shareholders depositary receipts
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Option Agreement

Individual or collectively (ESOP)

CONDITIONS:

« Vesting schedule/ repurchase option

« Good/ Bad Leaver

« Exercise conditions (join shareholders’ agreement or accept
administration terms and conditions)

« Restrictions to transfer of options/ shares or depositary receipts

« Exercise price

« Exit/ drag along

« Tax clause (who bears tax consequences?)

Vesting

Optionee receives under an Option Agreement, a grant of 200 options to
shares in the company that will vest over a period of 4 years:

Number of Shares 012 months 12— 24 months 24 — 36 months 24 - 36 months

Annual vesting 50 50 50 50
Cumulative Vesting 50 100 150 200
Exercise Price is pre-determined in Option Agreement and/or subject to decision of

the Board.
Market Value in private companies is determined by (outside) evaluation

Example

Not vested, not exercised > forfeited

Not vested, exercised > retransferred to Company at Exercise Prince

Vested, not exercised > Optionee receives Market Value - Exercise Price
Vested, exercised > Subject to repurchase / converted in depositary 12

receipts?




Good Leaver / Bad Leaver

If Optionee leaves the Company or is dismissed before the options
Agreement are fully exercised, additional conditions may apply:

Bad Leaver:

- seriously failed (‘ernstig tekortgeschoten’) and, to the extent that
fulfilment is not permanently or temporarily impossible, following a notice
of default, Optionee has not fulfilled the obligation within the term set in
the notice of default (including violation of its non-compete obligations
after termination);

« termination by the Company for causes similar to the cause as defined in
article 7:678 DCC (‘ontslag wegens dringende redenen’) or a seriously
culpable act or omission (‘ernstig verwijtbaar’), including without limitation
acting in violation of article 2:9 DCC.

Good Leaver:

« Non-active as a result of death or long term illness that lasts longer than
a consecutive period of twelve (12) months;

« For termination for whatever reason, except when such Optionee is
deemed a Bad Leaver. "
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Good Leaver / Bad Leaver

Consequences for example:

Bad Leaver:

« Option Agreement and outstanding options terminate immediately;

« Options exercised — Shares / Depositary receipts - will be offered for
(reduced) price;

Good Leaver:
« Option Agreement and outstanding options terminate immediately;
« Consequences for options and shares as set out under Vesting;

Transfer

Options usually not to be transferred (other than in case of death)

Shares to be transferred in accordance with shareholders’ agreement
Depositary receipts to be transferred in accordance with administration
conditions

Transfer restrictions or obligations:

« Lock-up: A provision that states a certain period of time in when it is not
allowed to sell and transfer the Shares/Depositary receipts in accordance
with the applicable conditions;

« Drag Along: A mechanism ensuring that if a specified percentage of

shareholders agree to sell their shares, they can compel the others to sell

for the offered price ensuring that a prospective purchaser can acquire

100% of a company.

Discretion of the Board: Right of the Board of the Company to offer

money for outstanding options in the event of an Exit and/or the right to

repurchase exercised Depositary receipts against market value in the
event of an Exit.




Exit

Exit in (start-up) life sciences companies is usually the sale of the all shares
in the company to another (bigger) company.

Exit:

« Shareholders: Sell their Shares to purchasing company;

« Depositary receipt holders: Withdrawal of the depositary receipts under
payment of the Market Value which is similar as price for the underlying
Share.

STAK: Wwithdraw the depositary receipts and transfer the underlying
shares to the (then former) depositary receipt holders subject to such
certificate holders (then shareholders) immediately subsequent selling
and transferring their shares to purchaser.
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Questions?




